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The animals of the world existfor their own reasons. They were not made for humans any
more than black people were made for white, or women for men.
Alice Walker'
If a being suffers there can be no moral justification for refusing to take that suffering into
consideration. No matter what the nature of the being, the principle of equality requires that its
suffering be counted equally with the like suffering- insofar as rough comparisons can be
made- of any other being.
Peter Singer in Animal Liberation2
'The author is a December graduate, Class of 2001, University of Wisconsin Law School. In January 2002, she will
join the Madison law firm of Balisle & Roberson, S.C. as an associate attorney where she will practice family law,
estate planning. probate and appellate practice. The author wishes to dedicate this article to her parents for raising their
children in a household in which the bonds of family unquestionably extended to animal companions.
Gwendellyn to Eamshaw, Comment, Equity as a Paradigm for Sustainability: Evolving the Process Toward
Interspecies Equity. 5 ANIMAL LAW. 113, 121 (1999) (quoting Alice Walker).
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I.

INTRODUCTION

In the 1950s, a groundbreaking revolution challenged the status quo and changed the
moral framework and theoretical underpinnings embodying humankind's anthropomorphic
world-view. That movement is now firmly embodied in legal doctrine in a practice area known
simply as environmental law. Unfortunately, the paradigm shift that changed our treatment of
the environment fell short in one important respect. While humans continue to fight to protect
the ambient life that creates the environment, they have all but ignored the plight of the sentient
beings that quietly share the world with them. Animal law has emerged to fill the void left by
the environmental revolutionaries.
Ironically, today's animal law movement closely resembles the development of
environmental law in its inception. Yet despite the overt similarities, many environmentalists
regard the animal law movement as incompatible with their own.' Consequently,
environmentalists and animal activists remain fragmented when instead they should be united
in a common goal. The likeness of the two movements has been tragically overlooked and the
paths of environmentalists and animal activists have diverged due in large part to the failure of
the former to recognize as legitimate the primary theoretical perspective of the latter; that
animals have inherent value regardless of their benefit or value to humankind.'
II.
A.

THE REVOLUTIONS

The Inception of Environmental Law
I.

A Call to Consciousness

In 1962, Rachel Carson significantly changed the way America viewed the
environment and humankind's place on the Earth. Carson's book, SILENT SPRING, emerged
that year as a call for awakening and America responded.' Carson avowed that humanity was
digging its own grave, using pesticides to control a few unwanted species while tainting the
entire landscape and causing the deaths of other species as the mere byproduct of the fight
against insects.6
Zygmunt J.B. Plater, Professor of Law at Boston College Law School, calls this
viewpoint the "Rachel Carson Paradigm."7 Plater summarizes the Rachel Carson Paradigm as
the view that:

2

PETER SINGER, ANIMAL LIBERATION 8

(see. ed. Avon Books 1990).

See generally GARY E. VARNEER, Can Animal Rights Activists be Environmentalists?,in IN NATURE'S INTERESTS?
98-102 (1998) ("Environmental groups have taken great pains in recent years to distance themselves from animal rights
groups, because they fear that the widespread perception of animal rights activists as antiscientific romantics will rub
off on them. Much of the distancing has to do with the hunting issue.").
See id. at 98 (quoting Mark Sagoff, "Environmentalists cannot be animal liberationists. Animal liberationists cannot
be environmentalists... Moral obligations to nature cannot be enlightened or explained-one cannot even take the first
step-by appealing to the rights of animals.").
See Philip Shabecoff, Fierce Green Fire, in LAW AND THE ENVIRONMENT 166, 166 (Robert V. Percival and Dorothy
C. Alevizatos eds., 1997).
6 See SINGER supra, note
2 at 5-9.
7
Zygmunt J.B. Plater, From the Beginning, A Fundamental Shift of Paradigms: A Theory and Short History of
Environmental Law, 27 LOY. L.A. L. REV. 981. 982 (1994).

The Second Revolution

Vol. 8, No. I

[A]Ithough humans naturally try to maximize their own accumulation of
benefits and ignore negative effects of their actions, a society that wishes to
survive and prosper must identify and take comprehensive account of the real
interacting consequences of individual decisions, negative as well as positive,
whether the marketplace accounts for them or not. 8
Carson's environmental theory was utilitarian, showing that: "[M]oving from a humancentered, master-of-nature perspective to the holistic, human-species-as-constituent-part-ofnature view is not just an ethical idea, it is fundamentally practical and utilitarian as well."' A
citizenry of concerned Americans embraced this new way of thinking and made Carson's
theory come to life. A surge of environmental consciousness was born and America would
never be the same.
2.

The Inadequacy of the Common Law

Environmental jurisprudence is unquestioningly accepted today, but prior to the
1950's, legal protection of the environment derived primarily from the common law.'
Unfortunately, the common law failed to provide any real environmental protection.' For
example, environmental wrongs were dealt with under the tort of nuisance; the law of
competing land use." According to author Joel Franklin Brenner, nuisance law proved illequipped to effectively deal with environmental problems:
If any course of conduct produces unreasonable interference with a neighbor's
use or enjoyment of his property, then that conduct constitutes a legal
nuisance. The doctrine of lawfulness is therefore contingent on what the
courts at any given time believe to be unreasonable, and we are right to
suspect that a change in the application of this branch of the law between the
seventeenth century and the nineteenth is in part due to a change in
expectations which accompanied the transition from a rural to an urban
society.
In addition to the deficiencies of dealing with pollution, the common law also failed to
provide victims of pollution with an effective remedy.' " The growing conflict between
industrial development and conservation of natural sites and species exacerbated the
inadequacies of the common law.'5
The resulting frustration motivated citizens and
organizations to take action and propel social and legal change - environmental revolution.

-Id.
'Id. at 1000.
'0See id. at 994.
See id.
See Joel Franklin Brenner, Nuisance Law and the IndustrialRevoltion, in LAW AND THE ENVIRONMENT, supra note
5. at 140. 140.
"Id. at 141-142.
Robert L. Rabin. Federal Regulation in HistoricalPerspective,in LAW AND THE ENVIRONMENT, supra note 5, at 171,
171-72.
' See id. at 172.
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3.

The Movement Begins
Creating a Base

a.

Initially, citizen action molded the moral underpinnings of today's view of the
environment into legal doctrine. The human-centered view of the world shifted towards a
Newtonian realization that for every self-interested action by humans there is an equal and
opposite reaction in nature. This realization did not go unchallenged, nor did all Americans
readily accept it. Resistant to ironclad regulatory control for the sake of a few trees, corporate
interests then, as now, were incredibly powerful. In the face of this resistance, citizens
activated politically and a legal movement culminated from their efforts.
As summarized by Daniel Farber in Politics and Procedure in Environmental Law,
author James Pope characterizes such citizen-based reform as a "republican moment."'16 Pope
distinguishes the two major features of republican moments as: (1) widespread public
participation, taking the form of social movements and voluntary associations; and (2) utilizing
a moral discourse appealing to concepts of the common good.
Farber characterized the original Earth Day in 1970 as a republican moment.' 8
According to Farber, "During republican moments, voters acquire information about legislative
positions, but they also acquire information about the state of the world that may lead to a
change in their own expressed preferences."' 9 It is precisely this citizen involvement that
eventually influences legislators to get involved in an issue garnering public attention and then
take credit for major reform legislation. 0 Special interest organizations must spring citizens
into action before a true republican moment can fully develop.
b.

Strategies

Environmental organizations instigated action in several ways. First, organizations got
involved in every stage of the legislative process.2' Environmental organizations attended and
reported on committee meetings and hearings on proposed legislation affecting the
environment.-2
Second, environmental lobbyists became active communicators in
Washington.' Third, to legitimate the cause of environmental protection, environmentalists
brought together scientists, technical professionals and legislators.14 This expertise-gathering
technique allowed environmentalists to probe environmental problems and give that expertise
some weight on the larger political scene.25 Finally, environmental groups organized voters to
contact legislators and help shape policy. 2 6 Once the groundwork was laid, citizens and
16

Daniel A. Farber, Politics and Procedurein E,'ironmnental Lw, in

LAW AND THE ENVIRONMENT,

supra note 5,at

184. 187.
Id. at 187-188.
I1(. at 188.
k9
i.

0

See id. at 188-189.

2' See Sanuel P. Hays, Beauty, Health, and Pcrnanence: Environmental Politics inl the United States, 1955-1985, in
LAW AND THE ENVIRONMENT, supra, note
22See

id. at 193-194.

See id. at 194.

2.2Id.

See id.
I&d.at 195.

5 at 192, 193.
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organizations whittled away at corporate interests by filing lawsuits asserting the rights of
natural objects. Environmental groups such as The Sierra Club and the Audubon Society led
this fight for expanded legislation.27
c.

Pushing the Bounds of the Law

In 1972, Christopher Stone asked the unthinkable in his now famous law journal
article, Should Trees Have Standing? Toward Legal Rights for Natural Objects.2' Stone
critiqued the conservationists for merely being interested in the natural environment "to
guarantee our consumption and our enjoyment to these other living things."2" Stone boldly
called for legal rights for natural objects in the form of legal standing:
It is not inevitable, nor is it wise, that natural objects should have no rights to
seek redress in their own behalf. It is no answer to say that streams and
forests cannot have standing because streams and forests cannot speak.
Corporations cannot speak either, nor can states, estates, infants,
incompetents, municipalities or universities. Lawyers speak for them, as they
customarily do for the ordinary citizen with legal problems. °
Despite Stone's plea, natural objects did not attain legal standing in their own right. Yet,
citizens and environmental organizations successfully asserted the rights of natural objects in
the courts in spite of an actual lack of standing for the natural objects themselves.
The first environmental cases in the movement were based on preexisting common
and statutory law because no specific environmental legal doctrine existed.' Environmental
consciousness was raised in part by filing private nuisance actions in the pollution setting and
rediscovering the public trust doctrine for complex resource controversies) 2 By the 1970's, the
emergence of the Federal Regulatory Infrastructure was driven by popular political fervor." As
the regulatory structure was built, citizens and environmental organizations actively worked as
watchdogs over administrative agencies to keep tabs on the environmentally important goingson of the administrative state: Due to the success of the environmental movement, it is easy to
forget that the path forged by environmental revolutionaries was challenging and laced with
controversy every step of the way.
4.

Backlash

Environmental activists, branded as dangerous radicals, were subject to backlash."
According to Plater, "Defendants in environmental law cases tried to get the environmentalists'
attorneys disbarred, to have the environmental law clinic that had brought several cases
,Id. at 193.
Christopher D. Stone. Should Trees Have Standing? Toward Legal Rights for Natural Objects. in LAW AND THE
ENVIRONMENT, supra note 5. at 306. 311.
Id.

' 0 Id.
' Zygmunt. supra note 7, at 1001.
3"d.
Id. at 1002.
Hays, supra note 5. at 196.

"Zygmunt, supra note 7, at 991.
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disbanded, and to have the law professors supervising student efforts censured by their
university. 36 Environmental activists also suffered the effects of harmful stereotyping:
The citizens who spoke for the trees, the ecosystem, and the overall social-cost
accounting initially could find no place in the public policy forum. Citizen
environmentalists had no expertise, it was argued; this was a field for professionals. If
they did find professionals willing to speak for the overview, these voices would be
dismissed as disgruntled mavericks. In other cases the environmentalists have been
straightforwardly excluded as gratuitous self-appointed interlopers, with no official
stake in the matter. In the press as well as the corridors of power, environmentalists
are often treated as marginal gadflies, at least until they get an injunction. 7
Philosopher John Stuart Mill believed that three distinct stages characterize every
social movement: ridicule, discussion and ultimately, adoption." The environmental law
movement was no exception. As history has demonstrated, environmental law ultimately
reached the stage of adoption. Perhaps it cleared the path for subsequent related social
movements.
The Inception of Animal Law

B.
I.

A Call to Consciousness

In 1975, philosopher Peter Singer began a second revolution, this time challenging
humankind's homocentric view of the worth of animals." Singer's controversial book, ANIMAL
LIBERATION, 0 emerged as another call to consciousness arguing that what allows human beings
disregard the worth of animals is a form of discrimination known as
to completely
''4
"speciesism.

'

According to Singer, speciesism "is a prejudice or attitude of bias in favor of

42
of other species.
the interests of members of one's own species and against those of members
Singer argues that even the most ordinary humans rationalize the inhumane treatment of
animals by simply viewing the interests of their own species as superior to those of other life
forms.4' Harvard Law Professor and animal law scholar, Steven M. Wise, calls this
phenomenon "teleological anthropocentrism," or a notion that the universe was designed solely
to serve human beings.
Id.

"Id. at 989.
Al Johnson, Ph.D, Animal Rights Cause Gaius Credibility, I ANIMAL LAW, 11(1995).
"See

HAROLD D. GUITHER, ANIMAL RIGHTS: HISTORY AND SCOPE OF A RADICAL SOCIAL MOVEMENT 16 (1998)

(describing Singer's book as "the bible of the new animal rights movement" and summarizing Singer's notion of the

animal rights movement as "an expansion of our moral horizons beyond our own species.").
"0Although beyond the scope of this article, it should be noted that even though it is regarded as "the bible of the animal
rights movement," Singer's utilitarian view of moral responsibility toward animals is actually not an animal rights view
and as such is criticized by many strict animal rights theorists. See generally GARY L. FRANCIONE, ANIMALS
PROPERTY, AND THE LAW 254-255 (1995) (critiquing Singer's "enlightened utilitarianism" and arguing that it simply
will not work so long as animals are regarded as property.)
41 See

421(.
4

SINGER, supra note 2, at 6.

See id. at 9.
See Steven M. Wise, Legal Rights for Nonhuman Animals: The Case far Chimpanzees and Bonobos, 2 ANIMAL

179. 180 (1996).
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A glimpse of the most common argument for why animals do not deserve legal rights
is perhaps the best way to illustrate the notion of speciesism. According to Professor Gary L.
Francione, of Rutger's University Animal Rights Law Center:
We deny the personhood of animals because we claim that animals have
certain "defects," such as the inability to use language or a supposedly inferior
intelligence, that permit us to treat them instrumentally, as means to our ends.
But there is simply no such "defect" that is possessed by animals that is not
also possessed by some group of human beings. There are, for instance,
human beings that are severely impaired and will never engage their
environment as actively as a healthy dog. Nevertheless, we would never think
of eating such a human, or using her in experiments. To disregard these
characteristics in assembling our concept of the human "person" at the same
time that we use them to disqualify nonhumans from any significant moral
concern is a form of discrimination known as speciesism."
2.

The Inadequacy of the Common Law

Much like environmental law at its inception, animal law manifests itself in largely
nonexistent theory and legal jurisprudence. And, like laws pertaining to the environment prior
to the movement, animals derive the little protection the law does afford them from the
common law. Under the common law, animals are classified as chattel whereby sentient beings
are treated not all that much differently than cars, houses and other owned property.46 What
rights animals do possess generally derive either from their status as property or in the form of
animal cruelty statutes or animal protection regulations with broad sweeping exceptions that
serve human interests.4 ' Despite such exceptions, animal laws afford animals some legal
protection in some specific instances, but they offer protection only when the cruelty inflicted
upon the animal is deemed "unnecessary. "' The inherent implication is that cruelty to animals
is "necessary" in some situations.
In all of Western jurisprudence, animals have never had legal rights." Only human
beings have had the basic legal right to bodily integrity throughout history.5' All humans also
now have the right to bodily liberty or the legal protection from being enslaved by one
another.12 Of course, history reflects that this was not always the case. At different times
throughout history, groups of human beings were not entitled to either bodily integrity or bodily
liberty or both. Groups of humans who lacked such legal rights had one thing in common; to
some degree they were regarded as mere "things.""9 A legal system that characterizes sentient
beings of any type as mere things presents two distinct problems for the subjects of the
characterization.
4'Gary L. Francione, Animals as Property, 2

ANIMAL LAW, i,iv (1996).
" See FRANCIONE, supra note 40, at 35.
See id. at 139-142.
Francione, supra note 45, at ii.
See id. at ii-iii. ("As a general matter, as long as a particular animal use is considered legitimate, then anything that
facilitates that usage will be deemed under the law as 'necessary.").
oSee Wise. supra note 44, at 179.
"STEVEN M. WISE, RATTLING THE CAGE: TOWARD LEGAL RIGHTS FOR ANIMALS 49 (2000).
521d.

" Id. at 32.
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The first problem with being a "thing" is that there is no way to challenge your
"thinghood."" The second problem is that once an individual is regarded as merely a "thing"
then the next logical progression is that that "thing" may become the property of some other
non-thing. Both the fight against slavery and the battle for women's rights grew out of
intolerance for the classification of African-Americans and women as "things" and therefore
the property of some human being who was fortunate enough to be a member of a class that
made him a "non-thing."" After much struggle, classifications have been abolished among
groups of humans. However, animals are still regarded as "things" and subsequently as
property, albeit with some legal protection.
The animal law movement emerged to challenge the lack of legal protection afforded
non-human animals, as the legal system currently fails to recognize any inherent worth in their
lives. Because animals are classified merely as property they are befallen by a legal system that
absurdly quantifies their worth with only monetary or aesthetic value. Often, this homocentric
view of the world is cloaked in religion and then codified by law:
Blind faith in the veracity of human dominion over Nature and the Animal
Kingdom embraces the assumption that animals, indeed the whole of
Creation, have neither independent value nor purpose other than the
fulfillment and glorification of humankind. This self-serving worldview is
rationalized as being God-given and necessary for the good of society, the
advancement of knowledge's sake, or scientific and technological progress.
These rationalizations and the worldview that they affirm are wrong,
conceptually and ethically 6
Other theorists have even challenged the interpretation of the theological basis itself for
humankind's supposed dominion over animals:
The Bible tells us that God made man in His own image. We may regard this
as man making God in his own image. Either way, it allots human beings a
special position in the universe, as beings that, alone of all living things, are
God-like. Moreover, God is explicitly said to have given man dominion over
every living thing.... [sIcattered passages in the Old Testament encourage
some degree of kindliness toward animals, so that it is possible to argue that
wanton cruelty was prohibited, and that "dominion" is really more like a
"stewardship," in which we are responsible to God for the care and well-being
of those placed under our rule. 7

Id. at 60.
"This analogy is a tangible illustration as to how humans legitimize classification systems when it suits the interests of
those outside the classification. Inevitably, a time comes when one realizes that such modes of classification are
outdated (usually only after those classified revolt). This model for change proves difficult in this instance as those
classified lack actual capacity to revolt.
"' Eamshaw. supra note 1, at 123.
57 SINGER. supra note 2, at
187-188.
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In light of the total dominion theory characterized by Western Culture, many animal
activists maintain that the status of animals will never improve so long as they are regarded as
mere chattel. 8 According to Professor Gary Francione:
"[I]t is a fundamental premise of our property law that property cannot itself
have rights as against human owners and that, as property, animals are objects
of the exercise of human property rights." Thus, animals almost always lose
in this supposed balancing process."
Ultimately, so long as animals possess no value absent their use to humans, then animal use and
Yet, not all animal
suffering is considered legitimate whenever it facilitates this usage. 0
activists subscribe to the underlying philosophy supporting the abolishment of the animals as
property system or the strict adherence to a policy of legal rights for animals.6
3.

Division Within the Movement

Disagreement within the movement as to how to best facilitate improvement of the
status of animals is a factor that will make the path of animal activists far more difficult than
that faced by the more cohesive environmental law movement. Within the animal law
movement, activists and lawyers alike are divided as to what exactly "legal rights" means and
what exactly they would look like if ever achieved. In speaking about legal rights, Gary L.
Francione clearly sets forth the quagmire that the question of rights sets forth:
A legal right is a right that is recognized and enforced by the legal system. It
is distinguished from a moral right, which does not have the force of law but
which is often used as a reason for obtaining legal protection for the interest it
represents. Although we all have an intuitive sense of what a legal right is,
the concept is complex and is used to describe several very different elements
within the legal system.6 2
Despite the amorphous nature of rights, scholars such as Gary L. Francione and Steven
M. Wise view the attainment of legal rights for animals as fundamental to our
protection of them.61 Yet, other scholars view the strict alignment and importance
placed upon rights rhetoric as a problematic approach toward the protection of animals.

" See Francione. supra note 45, at iv. ("if the law regarding animals is to change, it is necessary to eradicate the
property status of nonhumans.").
"Pricilla N. Cohn. Ph.D. Book Review, Vie Injustice of Animal Welfare: A Review of Animals, Property and the Law.
2 ANIMAL LAW 207, 208 (1996) (quoting Gary L. Francione).
See Francione. supra note 45, at iii.
6 See generally Gary L. Francione, Article, Aninal Rights Theory and Utilitarianism: Relative Nonnative Guidance in
3 ANIMAL LAW 75-76 (1997) ("In the past five or so years, an increasing number of animal advocates have
rights theory for precisely the reason that rights theory is supposedly incapable of providing determinate
guidance. These animal advocates express concern that rights theory demands the inmediate abolition
exploitation, and that immediate abolition is simply unrealistic.").
62 FRANCIONE.supra note 40. at 95-96.
6' See generally id. at 91-114 (critiquing the failure of legal welfarism to protect animals by falling to accord
rights). See generally WISE, supra note 51.

eschewed
normative
of animal
true legal
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Renowned Professor of Constitutional Law at Harvard Law School, Laurence
H. Tribe, critiques the importance that animal rights scholars, such as Steven M. Wise,
place upon the conferral of legal rights to animals. 6" Tribe warns that, "[W]e should
not obsess over legal rights ....
rights are not all they are sometimes cracked up to be.'
Instead, Tribe 6seems to find himself in the predicament that many animal activists find
themselves in:
[I] don't pretend to have devised some alternative, invaluable theory of my
own to substitute for [Steven Wise's]. I certainly haven't solved the problem
of how best to persuade others to share one's deep intuition that chimps and
dolphins and dogs and cats are infinitely precious-like ourselves, and that it is
unjust, that it is obscene and evil to treat them as things that anyone can really
own. When people ask my wife Carolyn and me whether we own any dogs,
we say no. We don't "own" our dog Annie. I can't really think of myself as
owning a dog. We and Annie are a kind of family. But how do we persuade
people to view the situation that way? How do we persuade people that these
creatures have rights and must be allowed, through others as their
spokespersons, to press moral claims? I don't claim to have figured that out.
The secret to making that case may well reside at a level deeper than rational
argument and deeper than provable fact, but paradoxically, in a visceral
appeal to our own common humanity.
The sentiment expressed by Tribe is demonstrative of the sometimes divisive split
within the animal law movement. Generally, animal activists tend to fall into one of two camps
based upon their view regarding the attainment of legal rights for animals. Animal rights
activists seek to attain legal rights for animals through a status comparable to personhood or its
equivalent, so long as animals are no longer classified as property by our legal system. 6
Animal welfare activists do not necessarily place importance upon attaining a specific legal
status for animals, but they nonetheless do support rights for animals; the right not to be
mistreated.6'
This philosophical schism amidst the movement has often unnecessarily shifted the
focus from the plight of animal suffering to animal rights rhetoric and debate. Those animal
activists strictly adhering to "animal rights" theory may find that in their purism they have lost
sweeping gains for animals by failing to take legal advancement in steps. Likewise, those
activists in the "animal welfare" camp can often benefit from rights rhetoric as it leads to
careful introspection regarding animal issues. No matter what the animal activist's final goal,
all activists provide an important and previously unheard of service: giving a voice to those
who have absolutely no capacity to speak for themselves.

Laurence H. Tribe, Ten Lessons Our ConstitutionalExperience Can Teach Us About the Puzzle of Animal Rights:
The Work of Steven M. Wise, 7 ANIMAL. LAW, 1, 3 (2001).
"

/d.

See generally Wesley Janison, A Profile of Animal Rights Activists, in ANIMAL RIGHTS: HISTORY AND SCOPE OF A
RADICAL SOCIAL MOVEMENT 60, 60-63 (1998) (discussing the composition and underlying philosophies of members
of the animal law movement).
67Tribe, supra note 64, at 3-4.
68 See

MARGARET C. JASPER,

" See id. at2.

Esq.,

ANIMAL RIGHTS LAW

3-4 (1997).
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In the world outside of animal activism, the voice given to animals is often drowned
out amidst unfair stereotyping and bias against so-called "animal rights activists." The
publicity stunts and antics of animal protection groups such as People for the Ethical Treatment
of Animals have managed to brand the entire movement as not only radical but even absurd. 0
To dissuade this type of reaction, the terms "animal rights" and "animal rights activists" have
been specifically avoided throughout this article unless truly in reference to those individuals
seeking legal personhood for animals. Instead, the term "animal activists" has been used to
more appropriately portray the unified goal of all individuals concerned with improving the
status of animals. To limit this goal to only those individuals who espouse rights theory is
shortsighted and unrepresentative of many of the individuals who are committed to working on
behalf of animals.'
4.

The Movement Begins

The animal law movement has proceeded using many of the same tactics utilized by
the environmental revolutionaries. To some extent, the animal law movement has had the
beneficial hindsight of strategies employed in the environmental law movement to predict
success. At the same time, the resistance which animal activists face is so great, and the notion
of "rights" for animals is still perceived as so radical, that the movement has necessarily
progressed in a somewhat more calculated manner. According to Steven Wise in Animal Thing
to Animal Person-Thoughts on Time, Place, and Theories:
"Is the time ripe?" Sadly, it is not today. If anyone disagrees, she should
conduct a practical experiment. Ask lawyers, judges, and law professors
whether non-human animals should have fundamental legal rights. When
they appear startled, ask them if they have ever read about, or even
eavesdropped upon, a legal discussion of whether non-human animals should
have fundamental legal rights. Most will not have and many will think it is a
joke 7.
Due to a more open-minded public attitude toward environmental protection, the momentum
and eventual culmination of the environmental movement was achieved much more quickly
than the animal law movement. Thus, momentum building is a large part of the animal law
movement. Animal activists and animal lawyers use four distinct methods to educate the public
about animal issues: legitimating the cause of animal law, use of the litigation model, use of the
initiative process, and participating and overseeing the development of policy and legislation
pertaining to animals.
'0
PETA recently created another media spectacle challenging Oklahoma City Bomber, Timothy McVeigh's right to eat
meat at the final meal before his scheduled execution on June 11,2001. Such stunts are harmful to the movement
because they allow the general public to close their minds to the underlying message. PETA operates under the
assumption that any publicity is good if it gets people talking. Unfortunately, what PETA gets people talking about is
not the mistreatment of animals, but instead the outlandish and irrational acts of animal activists. Not surprisingly, the
less people identify with a cause the less likely they are to support it.
" As animal activists ask that humans recognize inherent value in the lives of nonhuman animals, so too must animal
activists recognize the inherent value of all individuals working on behalf of animals regardless of their underlying
philosophy.
'2Steven M. Wise. Animal Thing to Animal Person- Thoughts on Timne, Place, and Theories, 5 ANIMAL LAW 61, 66
(1999).
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a.

Legitimating the Cause

Animal law is primarily a matter of state concern." The progression toward greater
legal protection for animals or the dissolution of the "animals as property" system will proceed
on different levels likely progressing at entirely different speeds and effectiveness. 4 Steven
Wise believes that the necessary foundation for the establishment of legal rights of non-human
animals does not even exist yet." Therefore, the first task of animal activists has been to lay the
scholarly foundation to cultivate an academic dialogue. The establishment of animal law
classes at some of the most respected law schools in the country has been a part of this effort.
Pace University School of Law established the first ever school-level animal law
course in the late 1980s. 76 Shortly thereafter, animal law scholar Steven Wise began the second
course at Vermont Law School." Since that time, animal law courses have sprung up at Duke,
Harvard, Georgetown and many other well-respected legal institutions." Additionally, Animal
Law Divisions of the American Bar Association have led credibility in the form of bar
recognition to the cause of animal law.7" Finally, non-profit animal law organizations were
created to fund the fight for animals and provide animals with a plaintiff to sue on their behalf.
The Animal Legal Defense Fund, a national association of over 650 attorneys and 55,000
members nationwide, was established in 1979 and is the premier animal law organization in the
country. 80
b.

The Litigation Model

Citizen activists and animal lawyers often use a litigation model by suing on behalf of
animals to enforce existing animal protection laws. 8' This model is not always effective due to
the obvious problem that animals have no standing under our legal system. 2 In 1991, the
question of whether an animal could have legal standing was presented in a federal suit filed on
behalf of Kama the dolphin. 3 Citing Federal Rule 17(b) of Civil Procedure, the judge found
that "there is no indication that [Rule 17(b)] does not apply to other non-human entities or
forms of life. 8 4 The judge concluded that although Kama was an individual, neither of the
states involved in the suit permitted dolphins to sue.85 Therefore, Kama could not have
standing.
Although animals do not have legal standing, any person with sufficient stake in a
controversy may assert his or her claim. 6 Since the beginning of the environmental law
movement, it has been clear that although a tree does not have standing, a person or
"
1(. at 62.
74/d
Id. at 66.
76 i.

77 m.L

at 67.

71See Animal Legal Defense Fund, Animal Laiw Classes & Seminars,at http://www.aldf.org (last visited Dec. 8. 2001).

supra note 71, at 66.
"See GUITHER, supra note 39, at 46.
'See id. at 164.
" See generally FRANCIONE, supra note 40, at 65-90 (describing the ways in which the Doctrine of Standing has
excluded aninmal interests from legal consideration).
7See

WISE, supra note 51, at 52.
161.

id. at 52-53.
See generally FRANCIONE, supra note 40, at 65-90.
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organization may assert a claim to protect that tree in some instances.87 In the same way, the
Animal Legal Defense Fund, and other animal law groups use litigation to protect animals. "
Animal law organizations have been quite successful in ensuring compliance with the Animal
Welfare Act8" and other animal protection laws throughout the country. " Slowly, animal law is
gaining greater protection for animals with the hope that the status of animals will improve
along the way.
c.

hitiative Process

Animal activists have used state initiative petitions as another tactic.9' Initiative
petitions allow citizens to initiate statutes or make amendments to law when state legislatures
and agencies fail to respond to constituent concerns.92 Under this procedure, citizens are
empowered, by petition, to require a popular vote on whether to adopt a statute or constitutional
amendment they have drawn up."' The initiative will then become law if it receives a majority
vote. '" Initiative petitions present a way for the voice of the people to be heard in the face of
legislative inaction. Initiative petitions also generate future political action as legislators jockey
for position on reform legislation once they know the cause is politically popular."9
In the 1990s, the use of ballot initiatives was an effective way to change state law. 6
Initiatives are available to citizens in twenty-four states and have been successful on animal
issues in twenty-one of twenty-nine instances.97 Among those ballot initiatives achieving
success are: Arizona's cockfighting ban; banning leg-hold traps in Arizona, Colorado and
Massachusetts; mourning dove hunting ban in Ohio; and the Prohibition of Horse Slaughter and
Sale of Horsemeat for Human Consumption Act."8 Animal activists continue to trail blaze and
generate consciousness as well as law with the use of initiative petitions.
d.

Development & Influence of Policy and Legislation

Finally, animal activists work to influence policy development and legislation that will
benefit animals. Non-profit animal organizations, such as the United States Humane Society,
have registered lobbyists on behalf of animal causes. " Through the use of lobbying and direct
policy development, activists present a diverse viewpoint to legislators who otherwise may

See generally Sierra Club v. Morton, 405 U.S. 727 (1972).
See GuITHER. supra note 39, at 129-30.
'* Animal Welfare Act, 7 U.S.C. §§ 2131-2159 (1994).
GUITHER. supra note 39, at 166-168.
' See generally Aaron Lake, 1998 State Ballot Initiatives, in 5 ANIMAL LAW 91-111 (1999) (discussing the successes
of animal activists through the use of ballot initiatives in 1998).
Aaron Lake, Editor's Note. 5 ANIMAL LAW 90, 90 (1999).
Richard B. Collins & Dale Oesterle, Strwturing the Ballot Initiative: Procedures That Do and Don't Work 66 U.

COLO. L. REV. 47. 49 (1995).
See generally id., for historical background and overview of the ballot initiative process.
Farber, supra note 5, at 188-189.
Lake. supra note 91. at 90.
Id.

Id. at I11.
See generally Wisconsin Ethics Board, Organizations Emnploying Lobbyists in 2001-2001, (containing complete
information regarding: organizations employing lobbyists in Wisconsin: bills and rules lobbied by the organization:
lobbying expenditures for the organization: and contact information for all registered lobbyists) at
http://ethics.state.wi.us/scripts/2001Session/OEL2001 .asp?prinLD=3390 (last visited Dec. 8, 2001).
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disregard animal interests in common legislative proposals. Although lobbying presents a great
opportunity to influence lawmaking, the disparity in budgets and power between animal
organizations and corporate or other lobbying groups places animal activists at a distinct
disadvantage. An alternative way that animal law has affected policy and legislation is through
direct grassroots citizen involvement on behalf of animals. '0oConsumer boycotts and letter
writing campaigns are among those citizen tactics used to influence policy and legislation.
5.

Backlash

Animal activists are certainly not strangers to backlash. In fact, the backlash against
opposition organizations have even been established to protest
animal activists is so strong that
"animal rights propaganda."' 0' One animal rights opposition group, Putting People First, was
established in 1989 with the following stated objectives:
[A] group of concerned citizens from all walks of life who object to being
intimidated by so called "animal tights" activists. Our organization opposes
the terrorists who proclaim that physical harassment, arson, property
destruction, burglary, and theft are "acceptable crimes" when used as civil
protest to promote the interests of animals over people.'02
Sadly, the actions of a few terrorist groups along with the disproportional representation thereof
by the media, has managed to brand an entire movement as radical and out of control.
Stereotypes of animal activists often erase the larger message of an ethic of care for animals.
The media and the general public tend to forget that all social movements have radical
factions. The animal law movement is no different. Despite the distorted perception of animal
activists, only between 4-5% of the individuals in the animal law movement could actually be
characterized as radical.' °' The remaining activists work extensively to create an environment
in which humans live a peaceable co-existence with animals. The promotion of animal
interests above human interests is not the goal of animal activists; however, careful
consideration of decisions and policies concerning the world outside of human existence is
required for peaceable co-existence with animals. This includes spreading the word that there
actually is a world outside of human existence.
Ill.

DIVERGENT PATHS

Despite a theoretical basis seemingly inclusive of animals, environmental law
ultimately fell short of providing anything more than wildlife management and the protection of
endangered species. The critiques provided herein are made at the risk of unintentionally
belittling the accomplishments of environmental law and environmentalists. While the
victories attained for animals through the development of environmental law were certainly a
good start, the movement and its theory have not gone far enough.

- See GUITHER, supra note 39, at 185 (In 1995, PETA reported spending 4.1 million dollars on "international
grassroots campaigns.").
1..
d. at 141.
,'Jamison, supra note 66. at61-62.
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Animal law bridges the gap left by the environmental law movement by challenging
our perception of our relationship with non-human animals. The fact that a social movement
for the protection of non-feeling and non-suffering natural objects emerged prior to one for the
protection of sentient beings is incredibly perplexing. Some thirty years ago, Christopher Stone
challenged the absence of legal rights for trees and other non-sentient life. ' °4 Today, the vast
majority of our society still remains unable to even fathom the idea of giving some form of
legitimate legal protection to living, breathing, suffering beings.
As a society, we were willing to build an entire legal infrastructure to protect primarily
ambient life. When challenged to do the same for sentient life we have turned away. The
reason most often asserted is based upon the proverbial slippery slope. The Wisconsin
Supreme Court recently brought this debate to light in a case regarding whether a court could
allow recovery by a dog owner for the emotional distress that she suffered when she witnessed
a neighbor shoot and kill her dog:
We are particularly concerned that were such a claim to go forward, the law
would proceed upon a course that had no just stopping point. Humans have
an enormous capacity to form bonds with dogs, cats, birds and an infinite
number of other beings that are non-human. Were we to recognize a claim for
damages for the negligent loss of a dog, we can find little basis for rationally
5°
distinguishing other categories of animal companions. (emphasis added).
Yet, the judiciary draws lines of "rational" distinction all the time. Reviewing the statement
above, it becomes clear that it is complacency that explains the failure of the judiciary to
respond to the growing distaste for the way our legal system devalues animals. The supposed
inability to draw rational lines of distinction is merely a scapegoat.
Rachel Carson passed away just two years after SILENT SPRING was published. Sadly,
she was never able to know the significant impact that her work had upon this country. Perhaps
if Rachel Carson had been around to steer the course of the environmental movement, a
different outcome would have meant an environmentalist theory more inclusive of animals.
Clearly, Carson understood the detrimental impact that humans have had not only upon nature,
but upon the animal kingdom as well:
As man proceeds toward his announced goal of the conquest of nature, he has
written a depressing record of destruction, directed not only against the earth
he inhabits but also against the life that shares it with him. The history of the
recent centuries has its black passages- the slaughter of the buffalo on the
western plains, the massacre of the shorebirds by the market gunners, the
near-extermination of the egrets for their plumage.

suprav.note
307.
,' Stone,
Rabideau
City5,
ofat Racine,
243 Wis. 2d 486. 493, 627 N.W.2d 795, 798-799 (2001). (Chief Justice Shirley
Abrahamson was careful to note in her concurring opinion that the case should not be classified as one about animal
rights. Id. at 509. Likewise. it is not presented here to claim that the Court was concerned with animal rights as such.
but rather that there is a dissonance between our stated attachment to animals and our refusal to use the legal system to
protect animals. And again, this example illustrates how the legal system manages to find "value" in animals based
solely upon the human capacity to form bonds with "an infinite number of them.").
- RACHEL CARSON, SILENT SPRING 85 (1962).
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Despite the emergence of environmental consciousness, animals remain the subject of human
conquest and control. Animals are valued only when we decide that the very existence of a
particular species is in jeopardy and are disregarded when that decision has not been made.
A.

The Human Interest Factor

Even when environmental laws seek protection of a particular species it is more often
than not the human interest in that species that bestows special protection to the animal itself.
d 7
When dwindling numbers call for a response, legislation such as the Endangered Species Act
the
for
level
necessary
a
reaches
population
mandates protection of that species until the
species' continued existence. This may ultimately sustain that species on the Earth for our
enjoyment, but it entirely disregards any inherent worth in animals themselves by making the
group, rather than the individual animals, the focus. By this, I mean that environmental laws
pertaining to animals fail to recognize any worth in animals apart from their value or interest to
human beings. The effect of this deficiency is two-fold.
First, failure to recognize inherent value in animals means that in the absence of
human interest in a particular species that species is entirely devoid of value in our legal
system. Take for example the problem of deer overpopulation in Wisconsin. Each year the
'°8
Department of Natural Resources sends out hunters to do the job of natural predators.
Though the issue is infinitely more complex, part of the reason for this necessity is because the
deer's natural predators, wolves, were not valued and therefore not legally protected until their
numbers were so low that the federal government declared their protective endangered species
status in 1973.'09 Until the ultimate numerical problem arose, a bounty system in Wisconsin
facilitated and endorsed the killing of wolves whenever their interests conflicted with that of
human beings. "°
Prior to human settlement in Wisconsin, the wolf population was between 3,000-5,000
throughout the state."' Along with settlement came a socially constructed view that wolves
were a menace to livestock and the state issued a bounty on their lives in 1865."- Under a statesanctioned killing program, wolves were entirely eliminated in Wisconsin sometime between
1958 and 1959."' Although a wolf reintroduction plan was eventually instituted,4 there currently
deer." '
remain approximately 200 wolves in Wisconsin in contrast to 1.7 million
Today's deer overpopulation problem is partially the result of our historical failure to
inherently value the wolf as part of the natural environment."' As a consequence, the deer
population is in such imbalance that needless suffering results to the deer due to deer-car
'0' Endangered Species Act of 1973, 16 U.S.C. §§ 1531-1544 (1994). (An endangered species is defined as "any
species which is in danger of extinction throughout all or a significant portion of its range."). id. at §1532(6).
"' Where natural predators are gone, human hunters have had to take up the slack because deer can be their own worst
enemy due to their breeding potential. See LEONARD LEE RUE IU,THE DEER OF NORTH AMERICA 416 (1997).
" Wisconsin Department of Natural Resources. History of lWolves in Wisconsin & Public Attitudes, at
http://www.dnr.state.wi.us/org/land/er/ publications/wolfplan/plan2.htmn (last revised Jan. 6, 2000).
]110/(

1121&

113 l

,A recent study in Ontario, Canada showed that a wolf eats approximately 6 lbs. of meat per day. Eight wolves
hunting as a pack were successful in 46% of the 36 chases studied. The pack of wolves killed 29 deer in 63 days, a
ratio of one deer for eight wolves every 2.2 days. In the time that the pack hunted the particular area studied, they
removed 10% of the deer herd. ROu.supra note 108, at 403.
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accidents, starvation and non-lethal gunshots by hunters."1 6 And again, because there is deer
overpopulation, the law and society are indifferent to their suffering. By failing to inherently
value animal life, humans have routinely created the very environmental problems that our laws
attempt to fix. Environmental laws are merely Band-Aids placed on a system that can never
achieve the environmental balance achieved by nature on its own.
B.

Indifference to Suffering

Secondly, the failure of the law to recognize any inherent value in animals means that
ultimately the pain and suffering of each individual animal is disregarded. So long as mandated
population guidelines are met, individual animals are expendable commodities easily
replaceable by creating more of the same. In this way, animals are treated no differently than
flowers, trees, and plants. Yet, there is one fundamental distinction between ambient life and
sentient beings. The latter have the undeniable capacity to suffer. As discussed by Peter Singer
in ANIMAL LIBERATION:
Nearly all the external signs that lead us to infer pain in other humans can be
seen in other species, especially the species most closely related to us- the
species of mammals and birds. The behavioral signs include writhing, facial
contortions, moaning, yelping or other forms of calling, attempts to avoid the
source of pain, appearance of fear at the prospect of its repetition, and so on.
In addition, we know that these animals have nervous systems very like ours,
which respond physiologically as ours do when the animal is in circumstances
in which we would feel pain: an initial rise of blood pressure, dilated pupils,
perspiration, an increased pulse rate, and, if the stimulus continues, a fall in
blood pressure. Although human beings have a more developed cerebral
cortex than other animals, this part of the brain is concerned with thinking
functions rather than with basic impulses, emotions, and feelings. These
impulses, emotions, and feelings are located in the diencephalon, which is
well developed in many other species of animals, especially mammals and
birds.'
Ours is a society that recognizes the capacity of animals to suffer and yet continues to
carelessly inflict pain and suffering simply because the subjects of our actions are not human.
But the truth is that no matter how many excuses are made for the differences between animal
life and our own lives, when it suits us we undeniably accept and even legally bar the infliction
of pain upon animals that are aesthetically pleasing to us." 8
Again, the example of the wolf comes to mind. Throughout history wolves have been
the victims of extermination at the hands of humans. Without so much as an afterthought,
"' This is not to suggest that deer do not suffer when attacked by wolves: however, the resulting suffering simply
cannot be characterized as "needless" because the wolves' very survival is dependent upon it.
"7 SINGER, supra note 2. at 11.
Animal cruelty statutes bar the infliction of pain on animals, but notice the wide disparity resulting from the failure
of such laws to cast their net wide enough. Other statutes designed to assure the humane treatment of animals, such as
the Animal Welfare Act, only protect a limited number of animals to which humans find themselves emotionally
attached. For example, the definition of animals protected by the AWA specifically excludes farm animals, such as, but
limited to livestock or poultry, used or intended to be used for food. By contrast, the definition of aninml applies across
the board to dogs regardless of their use. See supra note 88. at § 2132(2)(g).
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wolves were trapped and killed, enduring horrible torture and suffering merely because their
place on the Earth or our perception of their place on the Earth conflicted with our own. Yet,
most people would not even fathom inflicting such horrible cruelties upon the wolf's common
ancestor, Canis Familiaris;the domesticated dog."'" In fact, it is illegal to subject a dog to the
cruel treatment that humans have historically subjected wolves to prior to their endangered
species status. 20 This example demonstrates that the societal acceptance of the infliction of
pain on animals is measured almost entirely by the general perception or aesthetic pleasure
humans derive from any particular species.
C.

Rhetoric of Hypocrisy

As a society, we legitimize the infliction of pain and suffering on animals with a
rhetoric that reeks of hypocrisy. We open our homes, our hearts, and our moral consciousness
to domesticated animals while at the same time obliterating their wild ancestors. Yet there is
no fundamental biological difference between a domesticated animal such as a dog, and a wild
animal such as a wolf.'2' An argument can be made that the wolf, and not the dog, poses a
threat to humans or our livestock or our livelihood. Yet, the necessity for a reason justifying
infliction of pain and suffering on animals demonstrates that the action itself is inherently
wrong. Perhaps self-interest or indifference allows humans to legitimate the suffering of
certain animals. Whatever the case, the underlying reason for the suffering does not erase the
real and quantifiable pain endured by those animals unfortunate enough to lack value to human
beings.
According to wildlife biologists, animals are more similar to humans than we may
think and possess many of the same characteristics that humans have long believed unique to
our species.'
[l]t is clear that animals form lasting friendships, are frightened of being
hunted, have a horror of dismemberment, wish they were back in the safety of
their den, despair for their mates, look out for and protect their children whom
they love ....
They feel throughout their lives, just as we do. '
Any human who has intimately shared their life with an animal companion can attest to their
independence of mind, freedom of spirit, and obvious displays of emotion. But2 4most
importantly, animals have a significant interest in their own lives, liberty, and well-being.
So long as humans refuse to see animals as existing distinctly separate from human
life, need and dominion, any thought of legal rights for animals will seem preposterous. The
.As previously mentioned, the fact that the Wisconsin Supreme Court granted certiorari to consider whether an
individual can collect emotional distress damages for the intentional killing of his or her dog is demonstrative of our
affinity for certain subspecies of the wolf. See Rabideau v. City of Racine, 243 Wis. 2d 486. 627 N.W.2d 795 (2001).
,2See e.g. Wis. STAT. §951.015 (1999-2000) (regarding the construction and application of Wisconsin's Crimes
Against Aninmals statute stating, "This chapter may not be interpreted as controverting any law regulating the taking of
a wild animal as defined in s. 29.001(90), the trapping of animals, use of live animals in dog trials or in the training of
hunting dogs or the slaughter of animals by persons acting under state or federal law.").
'2'
In fact, dogs and wolves are so similar that the Smithsonian Institute recently reclassified dogs from Canis Familiaris
to Canis Lupus Failiaris,a subspecies of the wolf. BRUCE HAMPTON, THE GREAT AMERICAN WOLF 26 (1997).
'- See Eanishaw, supra note 1,
at 122.
1, 1I.

" See id.
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same argument used by Christopher Stone in support of legal rights for natural objects can be
used with respect to animals:
The fact is, that each time there is a movement to confer rights onto some new
"entity," the proposal is bound to sound odd or frightening or laughable. This
is partly because until the rightless thing receives its rights, we cannot see it as
anything but a thing for the use of "us"- those who are holding rights at the
time....Such is the way the slave South looked upon the Black. There is
something of a seamless web involved: there will be resistance to giving the
thing "rights" until it can be seen and valued for itself; yet, it is hard to see it
and value it for itself until we can bring ourselves to give it "rights"- which is
almost inevitably going to sound inconceivable to a large group of people.' 5
This cyclical effect will continue so long as the two movements remain divided.
D.

Common Ground

The fundamental difference between environmentalists and animal activists lies in the
refusal of many environmentalists to view animals as anything more than a part of the aesthetic
environment. So long as an appropriate number of animals exist in any given area,
environmentalists are satisfied because the aesthetic pleasure of that area has been preserved.
Harold D. Guither, Professor Emeritus of agricultural policy at the University of Illinois at
Urbana-Champaign, summarizes it as follows:
A profound philosophical schism exists between the animal rights and
environmental movements. One believes in the inherent value and equality of
the individual, while the other believes in the superiority of the whole.
Animal rights philosophers favor natural resource policy that protects the
individual interests of animals, while most environmental philosophers favor
policies that seek broad, system-wide goals. Viewed in this context, the
discrepancies and conflicts between animal rights activists and
environmentalists become clear. Environmentalists see the whole; animal
rightists see the parts.' 26
If this conflicting viewpoint remains unchanged, there is a distinct possibility that
environmentalists will ultimately undermine their goal of protecting the whole environment
because sacrificing the parts to do so continually creates imbalance.
There is a common misunderstanding of sorts between environmentalists and animal
activists that environmental ethics and animal liberation are inherently incompatible with one
another.'" Part of this misperception, and it is misperception, is the unfortunate assumption by
environmentalists that animal activists are a monolithic group of emotional radicals.'28 During
25Stone. supra note 5. at 307.
126
GUITHER, supra note 39. at 131.
'2'See

generally J. BAIRD CALLICOT, Animal Liberation:A TriangularAffair, in In Defense Of The Land Ethic 15-38
(1989) (arguing that the philosophical basis of environmental ethics is irreconcilable with animal liberation).
'2' VARNEER. supra note 3, at 99 ("Self-professed animal rights activists have, I think, contributed to the perception that
animal rights views environmentally unsound implications by truncating and radicalizing their views.").
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the course of the animal law movement, the viewpoints of the minority have been attributed to
the majority as a basis for painting all animal activists with one brush. Thus, the entire
movement has been dismissed with one fell swoop. Animal activists are no more monolithic
than are the members of any other social movement. Yet, environmentalists attribute some
animal rights philosophy to all animal activists even though environmentalists themselves
represent a "remarkable biodiversity of individuals and groups.""
Although environmentalists now distance themselves from animal activists, it was the
3
environmentalists themselves who first created an ethic inclusive of nonhuman life forms.'
Just as Rachel Carson is recognized as the impetus for the environmental movement, Aldo
3
Despite J. Baird
Leopold is recognized as the founding father of environmental ethics.' '
at odds,
inherently
are
liberation
Callicott's insistence that environmental ethics and animal
plane:
a
common
from
start
movements
the
two
that
even he recognizes
It is Leopold's opinion, and certainly an overall review of the prevailing traditions of
Western ethics, both popular and philosophical, generally confirms it, that traditional
Western systems of ethics have not accorded moral standing to nonhuman beings.
Animals and plants, soils and waters, which Leopold includes in his community of
ethical beneficiaries, have traditionally enjoyed no moral standing, no rights, no
respect, in sharp contrast to human persons whose rights and interests ideally must be
fairly and equally considered if our actions are to be considered "ethical" or "moral."
One fundamental and novel feature of the Leopold land ethic, therefore, is the
32
natural entities.'
extension of direct ethical considerability from people to nonhuman
It is this commonality upon which environmentalists and animal activists must come together to
cultivate a dialogue. So long as animal activists are branded as radical, hysterical opponents of
environmentalists, our moral progress toward ethical treatment of animals will not be furthered,
and we will stand at odds in the face of our differences.
IV.

CONCLUSION

Animal activists and animal lawyers are slowly making a difference in the legal status
of animals in our society. It will not be an easy fight, as the culture that sustains our current
ideology about animals is so ingrained that it will take generations to change. Of all people,
environmentalists should be aligned with animal activists. Instead, many have ironically
chosen to resist a movement that so closely parallels their own. The inability of society to
recognize inherent value in animals has created many of the environmental problems facing us
today. In the process, we allow creatures to needlessly suffer as we actively cause and even
participate in the infliction of pain. Yet we call ourselves a civilized nation. Rachel Carson,
reflected upon this hypocrisy in SILENT SPRING:
The question is whether any civilization can wage relentless war on life
without destroying itself, and without losing the right to be called

"'

See Zygmunt, supra note 7, at 1008.

"0 CALLICOTr. supra note 127, at 15.
0 Id.
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civilized....By acquiescing in an act that can cause such suffering to a living
creature, who among us is not diminished as a human being? ,'
If not parts of the environment then where exactly do animals belong? Animals
certainly do not belong to us, although humankind is grossly enmeshed in an ideology so
pervasive, the very suggestion animals might possibly serve a purpose independent from
humankind is still laughable. Imagine a world where we did not kill those that share the Earth
at the slightest conflict. Imagine a world where as a society we possessed the ability to account
for the pain and suffering that our actions would cause before policy decisions were made. One
thing is certain, regardless of whether animal activists ever achieve the success of the
environmental law movement; the animal law movement has provided society with a clear
articulation of a voice in need. The ultimate question is whether society will take it upon itself
to listen.

"'

CARSON. supra note 106, at 99-100.
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